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DILEMMA ASSOCIATED WITH.CERTIFYING
CALFED EIR/ELS IN CURRENT FORM

The CALFED "Framework for Action” document (“Framework“) recently negouamd
between Governor Davis and Secretary Babbity contains foatures ~ most natably supply projects
— ot analyzed in the EIR/EIS prepared avet the last severa) yoars. ‘This fact crestes a very
serious dilemma, which can only be resolved by making sure the "CEQA findings” currently
being prepared by the Antorney General's office include ceftain language., Apparently these
findings are projected 1o include a Stage If veport which identifies which of the features of the
: Framework ate within and outside the EIR/EIS. .

' In fact, such findings will asseyt that the EIR/RIS dpes rot cover certatn features of the
Framework, which therefore cannot be formally “approved” within the meaning of CEQA, Such
“approval” is necessary for an agency action affecting the eavironment to have the force of law,
Importantly, by approving anly certain faatures of the Frafnewark, the nexus petween the
environmenta! yestorgtion pro;ects, explicitly analyzed and approved in the EIR/EIS, is severed

. ‘ for the ominied features oy projects, Such & cotrse will pqt furure supply projects in jeopardy, for

rersons explained below.

However, there i3 an approach that may help zvold this wain wreck, T'o understand this
alternative approach, and its significance, requires & bneflmdmmdiag of the niceties of how
CEQA works:

The CALFED EIR has been prepayed as 8 “prognam EIR.” Such documents are normally
prepared in connection with an ageney “pregram” consxsﬁng of a series of relared aetions
implemented over tims. Thess later implementing actions, which fypically lavolva later more
focused BYRs building ypon the program EIR as a data bpﬁe, must be consisrent with the program
spproved bascd on the progmm EIR,

This consigtency requirement creates another thamy insue for CALFED. Ifthe CEQA
findings approved for CALFED state, in effecs, that supply projects in the Framework are not
really part of the epproved “program,” if I8 very likely that future reviewing courts will conclude -
that such supply projects are incangistent with CALFED itself, and thus eannar be implemenied,
Under such 8 scenario, the only way to obtain approval far supply projects would be to revisit the
entire legal superstructure of CALFED, and to prepare anmhcr program EIR. To revisit the
entire environmental analysis of the CALFED programj is contrary to the apirit and intent of the
Framework The proposed sxclusion by the AG staff of some of the projects from the scope af
the CALFED Program EIR does not pravide an adequate shield. [n fact the exclusion could
become the key feature of any fumre judicial challengep by environmental groups or other
iuwerest groups whao might seek to amack the overall program.

Fot these reasons, it is imperative that the CEQ fA' findings recharacterize the EIR portdon
of the EIR/EIS as something other than a program EIR To make sura this happens, the
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Resowses Agency should sctively pamcipm in writing theﬁndmgn and should include within
them language indicating that the BIR/ELS is not really a program IR, but lnstead includes
analysis of only certaln parss, but sot all, of the Framework, Other parts ~such ay supply projects
~ will require additional eaviranmental review, which can Bulld upon the exisring EIRVETS but
niot be nixed because they'rs outside the gpproved “progrars.”

Av ultimately drufied by the Resolitees Agency, the!findings would chavacterize the-
RIR/EIS as something akin to what the CEQA Guidelizes 4afl s “Master Faviroamental
Asgessment” (“MEA™). An MEA is a data base of scientific and technical information that can
be used in fiure EIRs. Significantly, however, the mere ekigtence of an MEA doos not limit thy'
diseretlion of agencies relying on the m!drmanan. In this apnse, it provides many of the bensfits
of & progzam EIR without the dowaside pf diminishing sgenry discretion.

It will be politically upacceptable to merely announee that, after all thess years, what was
oncy an EIRVEIS is now a mere MEA, which isn's really a.p EIR atall. The next best thing,
though, would be 1o include in the CEQ;A findings languag,c describing the current. EDVEIS ina
way that very closely ks the language found in the deacription of MEA§ provided by the
CEQA Guidelines. The insertion of sugh lsnguage in the findings might be enough to permit the
State to oartify the CALFED EIR withqut creating pmblcms for future water supply prajects
contemplated by the Framework. ;

Finally, the strategy supgested herein maintains (})e political linkages which are key to the
survival of the Framework while reduclng a key nsk to the success of tha overall program.
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